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11. Professor Katz’s first rationale is that Verizon has “invested billions of dollars per year to

»nld

increase its capacity and expand output”” and he argues that these investments are

> The existence of these investments rules out neither

inconsistent with withholding.'
withholding in the past nor withholding in the future. Speaking generally, in an
environment of growing demand, it is rational that a dominant firm would expand output.
However, it might expand output at less than a socially optimal level in order to increase
its own profits. As a result, Verizon’s behavior is consistent with warehousing.

12. Professor Katz’s second rationale is that Verizon uses its spectrum intensively.'® I
discuss the specific claim that Verizon uses its spectrum intensively, above, and the
separate technical analysis of this claim by Dennis Roberson addresses it; but even if it
were true that Verizon used its spectrum more intensively compared to its competitors,
this would not allay concerns about potential withholding. As a matter of economic
principle, even if a dominant firm is more efficient than its competitors, that does not
mean it is not withholding or that it does not face incentives to withhold. It is possible it
could be more productive with its capacity, but chooses not to do so in order to profitably
increase prices.

13. Turning to Professor Katz’s objections to my model, it is first worth noting the general

character of the objections; Professor Katz objects that my model does not capture all of

the relevant details of the industry. I concede that my model does not capture all of the

' Katz Declaration, p. 15, Section III.A.1 Title.

' Katz Declaration, pp. 15-17, 4931-33.

1 Katz Declaration, pp. 17-20, §934-37. Professor Katz notes elsewhere that forward-looking firms will buy
spectrum before needing to use it, and that this rebuts concerns that Verizon has bought spectrum that it has not yet
developed (See Katz Declaration, pp. 12-13, 925). In fact, the fact that a firm may buy spectrum ahead of immediate
need is not inconsistent with warehousing. The need for spectrum in the future and the desire to withhold or raise
rivals’ costs combined will give a firm more incentive to buy spectrum.
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would not change the basic outcome of my model. In such a model, an incumbent firm
may still find it useful to hoard capacity.

18. Professor Katz models an increase in spectrum holdings as having a very specific effect
on the cost of a firm. He models an increase in spectrum holdings as increasing the
amount of output that the firm could produce for any given level of marginal cost.”® This
may be true for some production technologies and settings, but it is certainly not
necessarily true as a general matter. One example is a production technology that requires
two or more scarce inputs. The marginal cost of production would not necessarily
decrease if the supply of one of the scarce inputs increased, because capacity would
remain constrained by the unchanged supply of the other scarce inputs. Another example
in which this may not be true is a production technology that relies on one scarce input,
but any utilization of that input requires the firm to develop a supplemental technology to
convert the added inputs into output. The resulting overall marginal cost of production
must then include any marginal costs of implementing the utilization technology.

However, if the utilization technology is not implemented, the marginal cost curve
remains unchanged. This scenario is particularly applicable to the proposed acquisition.

I, like Verizon's existing AWS holdings, the acquisition spectrum remains undeveloped
or underdeveloped for a substantial period of time, the effect on Verizon's marginal cost
(and therefore output under Professor Katz's MR=MC model) will be either non-existent
or smaller than it could be if the spectrum were fully developed. This is discussed further

in Section E, below.

28 Katz Declaration, pp. 25-27, §947-48.
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applicants’ coordinated efforts to enter the [¥***BEGIN HIGHLY CONFIDENTIAL***]

I, < END HIGHLY

CONFIDENTIAL***] market through a Joint Venture. The JMAs include a [***BEGIN
HIGHLY CONFIDENTIAL*** || I -+ =\D
HIGHLY CONFIDENTIAL***] Agent Agreements and Reseller Agreements*’
between Verizon and the individual cable companies.

25. Because Verizon has produced only redacted agreements, it is difficult to identify with
precision the potential future harms to competition and consumers. Nevertheless, the
JMAs present both horizontal and vertical competition concerns. Firstly, the JIMAs
represent coordinated action among a group of horizontal competitors. Secondly, the

JMAs potentially restrict access to key inputs and distribution channels for wireless

¥ [*+*BEGIN HIGHLY CONFIDENTIAL***]

***END HIGHLY CONFIDENTIAL***]
" [***BEGIN HIGHLY CONFIDENTIAL**¥]

[***END HIGHLY CONFIDENTIAL***]
" [***BEGIN HIGHLY CONFIDENTIAL ***]

[***END HIGHLY CONFIDENTIAL**#*]
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service providers other than Verizon. This concern is exacerbated by the fact that one of
the cable companies, Comcast, is substantially vertically integrated and is a supplier of
content. Finally, these agreements may diminish the role of Verizon’s parent company,
Verizon Communications, which is a provider of FiOS services, as an additional
horizontal competitor to the cable companies. In this section I first discuss my concerns
regarding the agreements between horizontal competitors. I then discuss my concerns
regarding the ability of the applicants to restrict access to critical inputs to future mobile
broadband services. Finally, I discuss my concerns regarding the potential diminishing of

Verizon Communications’ FiOS service as a competitor to the cable companies.

A. The JMAs May Limit Competition between Horizontal
Competitors

Although the JMAs contain [***BEGIN HIGHLY CONFIDENTIAL***] | R

I - 5ND HIGHLY CONFIDENTIAL*#*], the
agreements between Verizon and each of the cable companies contain [¥***BEGIN
HIGHLY CONFIDENTIAL*+*| ||
A PN AR S

HIGHLY CONFIDENTIAL***],
The [***BEGIN HIGHLY CONFIDENTIAL***]-[***END HIGHLY

CONFIDENTIAL***] states that the Joint Venture is [***BEGIN HIGHLY

CONFIDENTIAL*++ | [

15
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B (++END HIGHLY CONFIDENTIAL***]%

28. Under the JMAs, the cable companies [***BEGIN HIGHLY CONFIDENTIAL*** |||}
B -+ <END HIGHLY CONFIDENTIAL***].* Similarly, the cable
companies are [***BEGIN HIGHLY CONFIDENTIAL***] [ G
I, - END HIGHLY

CONFIDENTIAL***],*

29. The [***BEGIN HIGHLY CONFIDENTIAL**+] || G

DRI TR A T

HIGHLY CONFIDENTIAL***] As the major carriers deploy LTE, analysts expect

mobile broadband to become a more effective substitute for wireline broadband and more

*! #++BEGIN HIGHLY CONFIDENTIAL *+*] || I [+ =ND HIGHLY

CONFIDENTIAL*#*),
2 (***BEGIN HIGHLY CONFIDENTIAL***] [Jll [***END HIGHLY CONFIDENTIAL***| p_ 4,
) (+#*BEGIN HIGHLY CONFIDENTIAL***]

[***END HIGHLY CONFIDENTIAL***]

" [***BEGIN HIGHLY CONFIDENTIAL**¥*]

[***END HIGHLY CONFIDENTIAL**#*]
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entertainment content, including HD video programming, will be delivered over mobile
broadband.®

Traditionally, the large multiple system operator (“MSO”) cable TV companies have
operated in geographically well-defined and non-overlapping franchise territories and
have not competed with one another. However, with the deployment of LTE and the
advent of mobile broadband, there will be an opportunity for the cable companies to
extend service offerings beyond their wireline franchise territories using mobile
broadband. In this new arena, there is no reason why the cable companies could not

compete to provide service offerings through wireless networks. However, [***BEGIN

HIGHLY CONFIDENTIAL*+] [
R ey

HIGHLY CONFIDENTIAL***] It is important to note that the cable companies
entering into this agreement represent, in aggregate, a substantial market force; together
they presently account for approximately 60 percent of cable television households and

40 percent of all pay television households.*®

B. The JMAs May Allow the Applicants to Restrict Access to Critical
Inputs to Future Mobile Broadband Services

The cable companies and the wireless companies have a complex set of relationships.

One increasingly important dimension of those relationships is the role that the cable

*> Morgan Stanley, “Wireless Broadband Substitution in Focus with HomeFusion”, March 6, 2012, p. 1;J. P.
Morgan, “Smart TV : TV gets Smart and supply chain gets Smart as well”, February 20, 2012, p. 22.

% National Cable & Telecommunications Association, Industry Data — Operating Metrics Section, Available at
<http://www.ncta.com/StatsGroup/OperatingMetric.aspx>, (Last accessed on March 23, 2012); National Cable &
Telecommunications Association, Industry Data — Top 25 Multichannel Video Programming Distributors as of Sept.
2011 Section, Available at <http://www.ncta.com/Stats/TopMSOs.aspx>, (Last accessed on March 23, 2012).
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companies play in providing content to wireless service providers. The economics
literature recognizes efficiency-enhancing reasons why firms that have vertical
relationships would enter into contractual relationships. However, the economics
literature has also recognized that one goal or effect of vertical contracting may be to
raise the costs of competitors in the marketplace or to deter entry.*’

As discussed above, under the JMAs, [***BEGIN HIGHLY CONFIDENTIAL***] ||}
= S SRS A T e T ) S 1 i el
L NN AR IR L i R NI
RPN S B s B e R L e R
I, + * END HIGHLY
CONFIDENTIAL***].* The consequence of these agreements is that [***BEGIN
HIGHLY CONFIDENTIAL***| [

A e TR o e = B SRS R T R
o MR R L e o I T S ERRE T

*? For excellent summaries of the literature on vertical contractual relations that explain these issues, particularly the
effects of vertical contracts on rivals or potential rivals, see Michael L. Katz , “Vertical Contractual Relations”, in
Handbook of Industrial Organization, Vol. 1, Chapter 11, pp. 655-721 (R. Schmalensee and R.D. Willig eds., 1989);
and Patrick Rey and Jean Tirole, “A Primer on Foreclosure”, in Handbook of Industrial Organization, Vol. 3,
Chapter 33, pp. 2145-2220 (M. Armstrong & R. Porter eds., 2007). See also, Michael H. Riordan and Steven C.
Salop, “Evaluating Vertical Mergers: A Post-Chicago Approach,” Antitrust Law Journal, Vol. 63, pp. 513, 527-38
(1995); Thomas G. Krattenmaker & Steven C. Salop, “Anticompetitive Exclusion: Raising Rivals’ Costs to Achieve
Power over Price,” Yale Law Journal, Vol. 96, pp. 209, 234-38 (1986).

% [#++BEGIN HIGHLY CONFIDENTIAL***]

[***END HIGHLY CONFIDENTIAL**¥]

[***BEGIN HIGHLY CONFIDENTIAL***]

[***END HIGHLY CONFIDENTIAL**%*]
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I, (+*END HIGHLY

CONFIDENTIAL***]

The Commission has expressed concern over seemingly analogous agreements in the
past, in particular over the access of video programming distributors to the content from
vertically integrated cable companies. For example, in the joint venture between Comcast
Corporation and NBC Universal, Inc. (“Comcast-NBCU”), the Commission stated that
the joint venture would give “Comecast an increased ability to disadvantage some or all of
its video distribution rivals by exclusion, causing them to become less effective

250

competitors™" and through an improved bargaining position it would lead to “an increase

in programming costs for Comcast’s video distribution rivals.” '

Furthermore, the
Commission found that the Comcast-NBCU joint venture would have the power to
exercise an exclusionary strategy and if successful, could allow Comcast to “obtain or (to
the extent it may already possess it) maintain market power.””? Finally, the Commission
found that the transaction would give Comcast an incentive and ability to hinder
competition from distributors who rely on a relatively more recent but increasingly
popular form of video delivery, i.e., online video distribution.> The Commission found
that Comcast may engage in a variety of anticompetitive strategies, which include, among

others:

e restricting access to or raising the price of affiliated online content;

% Memorandum of Opinion and Order, In the Matter of Applications of Comcast Corporation, General Electric
Company and NBC Universal, Inc., For Consent to Assign Licenses and Transfer Control of Licensees, MB Docket
No. 10-56, January 18, 2011, (“Comcast-NBCU Order"), p. 17, §36.

3! Comcast-NBCU Order, p. 18, J37.

52 Comeast-NBCU Order, pp. 13-14, §29.

53 Comcast-NBCU Order, pp. 25-26, §760-61.
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especially Comcast, the controlling member of this cable consortium, can properly be
thought of as input providers to the wireless service companies. As a result, the
transaction between the cable companies and Verizon is subject to the same program
content access concerns as that described in the Commission’s Comcast-NBCU Order.
36. The Commission should perform a thorough analysis of the transaction and impose the
necessary safeguards to protect other wireless carriers from the exclusionary conduct that
may arise from this transaction. The Commission should not rely on the assurances of
Verizon and the cable companies that they will not use the commercial agreements and
Joint Venture to control video programming content anticompetitively. This is in line
with the Commission’s position in the Comcast-NBCU transaction, where the
Commission pointed to the fact that Comcast already had chosen “to withhold content
from its rivals, thereby contradicting its contentions that, for whatever theoretical reason,

it would not do so in the future.”’

37. In addition to [***BEGIN HIGHLY CONFIDENTIAL***| [ G
I END HIGHLY

CONFIDENTIAL***], the JMAs may allow Verizon to raise rivals’ costs for other
important inputs to wireless broadband service. Potential concerns include these areas:
e Backhaul: [***BEGIN HIGHLY CONFIDENTIAL***] || GG

B [+ +*END HIGHLY CONFIDENTIAL***]; T-Mobile purchases

backhaul services from TWC and Comcast.

57 Comcast-NBCU Order, p. 29, {71.

* (***BEGIN HIGHLY CONFIDENTIAL***| [ I |+ =ND

HIGHLY CONFIDENTIAL**¥]
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e Rights of way: [***BEGIN HIGHLY CONFIDENTIAL**+] || A ENEEIR

B - 5ND HIGHLY CONFIDENTIAL***] to use its pole

attachment agreements to place pico cells.

C. The JMAs May Diminish Verizon Communications as a
Competitor to the Cable Companies

38. [*+*BEGIN HIGHLY CONFIDENTIAL
AR NETRTS A R T

CONFIDENTIAL**¥]
39. Under the IMAs, [***BEGIN HIGHLY CONFIDENTIAL***] [ NG

NIRRT RN e e .

HIGHLY CONFIDENTIAL***].% It is difficult to imagine that this provision does not

have the effect of [***BEGIN HIGHLY CONFIDENTIAL***| || GG

> [***BEGIN HIGHLY CONFIDENTIAL*##]

[***END HIGHLY CONFIDENTIAL**¥).
“ ***BEGIN HIGHLY CONFIDENTIAL***] |} . [*+*END HIGHLY CONFIDENTIAL***]
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I END HIGHLY
CONFIDENTIAL***].°' The agreements, then, imply that [***BEGIN HIGHLY

CONFIDENTIAL***]

[***END HIGHLY CONFIDENTIAL***]

40. The agreements do allow [***BEGIN HIGHLY CONFIDENTIAL**+*] | | N NN

[***END HIGHLY CONFIDENTIAL***].% Thus, if [***BEGIN HIGHLY

CONFIDENTIAL***]

[***END HIGHLY CONFIDENTIAL***]

° See [***BEGIN HIGHLY CONFIDENTIAL***]

|***END HIGHLY
CONFIDENTIAL**¥]

62 (+**BEGIN HIGHLY CONFIDENTIAL ***]

[***END HIGHLY CONFIDENTIAL**%¥]
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I declare under penalty of perjury that the foregoing is true and correct. Executed this

26th day of March, 2012.

Judith Chevalier
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EXHIBIT C
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Application of Cellco Partnership d/b/a
Verizon Wireless and SpectrumCo LLC
For Consent To Assign Licenses WT Docket No. 12-4
Application of Cellco Partnership d/b/a
Verizon Wireless and Cox TMI Wireless, LLC
For Consent To Assign Licenses

T S S — —

SUPPLEMENTAL DECLARATION OF
PETER CRAMTON

I, Peter Cramton, hereby declare the following:
Qualifications

L. [ am Professor of Economics at the University of Maryland and Chairman of
Market Design Inc. My specialty is the design of complex auction markets. Since 1993, I have
contributed extensively to the development of spectrum auctions. 1 have advised ten
governments on spectrum auctions, including the United States. I am currently advising the
United Kingdom, Canada, and Australia on 4G auctions. | have advised 36 bidders in major
spectrum auctions around the world. I have written dozens of widely-cited practical papers on
spectrum auctions. This research is available at www.cramton.umd.edu/papers/spectrum.
The spectrum screen must be improved to better measure competitive impact.

Z. I have been asked by T-Mobile USA, Inc. (“T-Mobile”) to provide further
comment on the FCC’s spectrum screen as it should be applied to Verizon Wireless’ proposed

acquisition of spectrum from SpectrumCo and Cox. In particular, I comment on the Declaration






